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Ongoing research
At Swedish School of Economics and Business 
Administration and Helsinki University of Technology

Patents & standards - the topic today

University inventions - a book in 2007, ongoing research 
on the implications of new university policies

Value of public domain -  EU Commission study

Digital rights management and file sharing

Open source software - previously main topic





An example

GSM mobile phone standard,
introduced in 1992, included
already c. essential 400 patents. 
Next generation standards have
even more.

Patent holders in the mobile 
phone industry are estimated 
to generate billions of euros
every year from patent royalties.



Source: Goodman and Myers (2005)





Press release, November 7, 2005: “QUALCOMM 
Incorporated (Nasdaq: QCOM) ... filed suit on November 4 
against Nokia Corporation and Nokia Inc. in federal court in 
San Diego for infringement of eleven of QUALCOMM’s 
patents... QUALCOMM’s lawsuit includes patents that are 
essential for the manufacture or use of equipment that 
complies with the GSM, GPRS and EDGE cellular 
standards (the GSM family of standards) and other patents 
that are infringed by Nokia’s products. Patents that are 
essential to a standard are those that must necessarily be 
infringed to comply with the requirements of the standard.”



Press release, 1st October 2007. “The European 
Commission has decided to open formal anti-trust 
proceedings against Qualcomm Incorporated, a US chipset 
manufacturer, concerning an alleged breach of EC Treaty 
rules on abuse of a dominant market position (Article 82). 
Qualcomm is a holder of intellectual property (IP) rights in 
the CDMA and WCDMA standards for mobile telephone. 
The WCDMA standard forms part of the 3G (third 
generation) standard for European mobile phone 
technology (also referred to as "UMTS"). This follows 
complaints lodged with the Commission by Ericsson, 
Nokia, Texas Instruments, Broadcom, NEC and Panasonic, 
all mobile phone and/or chipsets manufacturers. The 
complaints allege that Qualcomm's licensing terms and 
conditions are not Fair, Reasonable and Non-
Discriminatory ("FRAND") and, therefore, may breach EC 
competition rules.”



Standardization bodies have enacted policies that 
require patent holders to license essential patents 
with “fair, reasonable, and non-
discriminatory” (FRAND or RAND) licensing terms

How much are these “reasonable” royalties a patent 
holder can charge from other companies?

For example Nokia and others obviously believe 
Qualcomm is charging too much; similar conflicts in 
other information technology standards as well

Background





Not much guidance

Most standardization organizations that require 
“reasonable” licensing terms do not define them in 
any detail 

A more precise definition could mean unfruitful 
and exhausting policy battle: recent disputes 
W3C (2002), IETF (2003) and Oasis (2005)  
where open source advocates argue for royalty-
free (RF) licensing terms

Disclosure obligations?



Economists
How to calculate “reasonable” royalty?

R=c+(V1-V2)p, where c is the incremental 
costs of licensing, V1-V2 is the gain for 
selecting the best technology over the 
second-best, and p is the probability that 
the patent in question is valid (Lévêque and 
Ménière 2007)

But what if second best is not available? 
(essential patents)



Some debated issues
Relevant issues in the assessment of 
“reasonableness”

Quality or volume of patents?

Early or late innovators?

Cumulative royalties or one-time fees?

General problem: theory may be difficult to 
apply in practice



Competition policy
European Court of Justice: an intellectual property 
holder in a dominant position may not refuse to 
license its exclusive right for arbitrary reasons or fix 
prices at “unfair level” if the use of the right is 
consider necessary in order to follow a standard

Commission investigation on Quallcomm and 
Rambus ongoing

In the United States, if a company breaks a 
“reasonable” royalty commitment made at 
standardization organization, this action may be 
enforceable under anti-trust laws



European Microsoft case
Microsoft did not license interoperability 
information to its server file systems

Microsoft claimed they were protected by 
trade secrets, copyrights, and patents

EU commission decided in 2004 that 
Microsoft must license this information on 
“reasonable and non-discriminatory terms”

Microsoft appealed, Court of First Instance 
decision in 2007



“The mere fact that the contested decision requires that 
the conditions to which any licences are subject be 

reasonable and non-discriminatory does not mean that 
Microsoft must impose the same conditions on every 
undertaking seeking such licences. It is not precluded 

that the conditions may be adapted to the specific 
situation of each of those undertakings and vary, for 

example, according to the extent of the information to 
which they seek access or the type of products in which 

they intend to implement the information.” 
Court of First Instance decision, para 811







Implication?
Royalty scheme generally depends on how much 
rights the licensee receives 

One license type, which does not include any 
patent licenses, is royalty-free satisfying the 
concerns of open source developers

“Reasonable” royalty can be thus even “free” royalty 
in a specific case

European competition law has at the moment a 
flexible, case-by-case approach to “reasonable” patent 
licenses in standards



Some future topics
Standardization process

Politics, costs, convergence of IP policies? 

Royalties, esp. the future of “royalty-free” 

Links to ongoing litigation; rising popularity of open 
source licenses with royalty-free demands

Patent enforcement

Implications of enforcement limits based on recent 
case law; potential future limitations


